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protection of the environment in time of armed conflict and to make proposals in
that respect...13 8

The U.N. General Assembly has supported such an approach. In December
1991, it suggested further consideration of the matter in conjunction with the
ICRC.!% The ICRC then convened a meeting of experts on the protection of the
environment in time of armed conflict, held in Geneva in April 1992, and on 30
June submitted an 18-page report to the U.N. General Assembly. This emphasized
the need to observe existing law in this area, and the ICRC’s continued willingness
to address the issue. It also identified a number of issues for further research and
action.'* This was one input into ongoing discussions in the Sixth Committee,
resulting in a November 1992 resolution which was the General Assembly’s most
important pronouncement on the subject. It recognized the importance of the 1907
Hague Convention IV and the 1949 Geneva Convention IV, as well as later
agreements. It stated unambiguously in its preamble “that destruction of the
environment, not justified by military necessity and carried out wantonly, is
clearly contrary to existing international law,” and then in its operational part said
that the General Assembly:

1. Urges States to take all measures to ensure compliance with the existing
international law applicable to the protection of the environment in times of armed
conflict;

2. Appeals to all States that have not yet done so to consider becoming parties to the
relevant international conventions;

3. Urges States to take steps to incorporate the provisions of international law
applicable to the protection of the environment into their military manuals and to
ensure that they are effectively disseminated.'!

Meanwhile, Principle 24 of the Rio Declaration of June 1992 had offered the
anodyne formula, which was evidence of international concern but did notadvance
things significantly:

Warfare is inherently destructive of sustainable development. States shall therefore
respect international law providing protection for the environment in times of armed
conflict and cooperate in its further development, as necessary.l"'2

After 1992, the General Assembly continued to be seised of the protection of
the environment in times of armed conflict, but simply as one part of the agenda
item “U.N. Decade of International Law.” It remained content to express support
for work done under ICRC auspices. The ICRC convened two further meetings of
experts, in January and June 1993, which led to a new report defining the content
of existing law, identifying problems of implementation, suggesting what action
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needed to be taken, and drawing up model guidelines for military manuals.'® The
General Assembly particularly supported the ICRC on this last point.l"'4

Xil. GENERAL ISSUES AND CONCLUSIONS

One war is too narrow a frame of reference for making hard and fast observations
on the perennial and multi-faceted subject of the impact of war on the
environment. Environmentalists and lawyers may, like generals, be open to the
accusation of always fighting the last war. Vietnam produced very different
environmental problems, and so will future wars. Both in peace and war,
environmental damage can take many forms; can be very hard to forecast
beforehand and to assess afterwards; can be prevented or reduced by a bewildering
variety of different means; and is sometimes hard to rectify once it has happened.

However, the environmental issues raised by the 1991 Gulf War were of
sufficient seriousness that they must form part of any attempt at overall assessment
of how damage to the environment in war can be effectively limited. This
statement by a Kuwaiti woman in late 1991 commands respect: “We won the
ground war, we won the air war, but we lost the environmental war.”% The 1991
Gulf War saw what were arguably the worst acts of deliberate environmental
destruction of any war in this century. It also showed, in a more general way, how
modern war involves a wide range of hazards to the human and natural
environment; and how an increased level of concern with environmental issues,
especially in Western societies, can influence public views about the legitimacy of
certain military activities. The war, in short, saw new manifestations of problems
relating to the environment which are likely to get more serious as societies
develop.

A. Illegality of Certain Acts of Environmental Destruction

In warfare, actions damaging to the environment, when associated with wanton
destruction not justified by military necessity, are contrary to well established and
universally binding parts of the laws of war. Prohibitions of wanton destruction
in major treaties, including the 1907 Hague Regulations and the 1949 Geneva
Conventions, have a strong bearing on the environment, as do the underlying
principles of the laws of war, evidence from past practice and trials, and certain
customary rules. The environmental provisions in the ENMOD Convention, and
in Additional Protocol I, should be seen as essentially supplementing these
fundamental sources — and in the case of ENMOD as covering such special cases
as the use of rain-making or defoliation techniques — rather than as constituting
the core of the laws of war rules regarding the environment. As for the large body
of general (peacetime) international law relating to aspects of the environment,
decision-makers and commanders may be expected to pay due regard to its
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provisions; and there is a need for a factual and pragmatic examination of how this
body of law has in fact operated during armed conflicts.

B. Certain Iraqi Actions as Violations of the Laws of War
There is no serious disagreement with the proposition that, during the 1990-91

Gulf Conflict, the laws of war were violated by much Iraqi action of an
environmentally damaging kind: the indiscriminate laying of mines, the creation
of huge oil slicks, and the wanton destruction of oil facilities in the occupied
territory of Kuwait. The Iraqi Government undoubtedly deservesthe lion’s share
of blame for the environmental destruction, as it does for so much else in this war.
Even if the point had not been stated beforehand as authoritatively, clearly and
frequently as might have been wished, the Iraqi leaders should not have been in
doubt that the environmental destruction in which they engaged was a violation
of international law.

C. Did New Weapons Systems Cause Environmental Problems?
Some modern weaponry used in the war appears to have caused problems of an

environmental character, mainly after the end of the war, to people in the former
war zones. Unexploded cluster-bombs and depleted uranium armor-penetrators,
are cases in point. Mines constituted a more old fashioned but perhaps more deadly
threat. The Coalition bombing campaign involved use of some new weaponry to
attack targets in Irag, but in many cases this assisted accuracy and reduced
collateral damage.

The most environmentally questionable acts in this war were not caused by new
or especially deadly weaponry, but by selecting as targets sensitive installations —
including oil installations and nuclear reactors. On the Iraqi side, the attacks on
oil installations were not so much acts of combat as wanton destruction of property
in occupied territory.

D. Why did Iraq Engage in Widespread Destruction?

Various reasons, both military and psycho-pathological, have been advanced to
explain Iraq’s wanton acts of destruction. Some elementary considerations deserve
mention. First and foremost, Iraq simply wanted to destroy Kuwait if it could not
control it. Retreating aggressors do often engage in wholesale destruction of the
territory they had occupied—a fact which underscores the importance the
international community attaches to rules against wanton (including
environmentally damaging) destruction. The less powerful side in a war is often
the side most tempted to resort to desperate expedients, even if those expedients
involve an element of self-destruction, and offer no serious hope of turning defeat
into victory. The desire to deny a victor the fruits of war, common enough anyway,
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would have been reinforced if the Iraqi leadership believed its own propaganda to
the effect that it was for the sake of oil that the U.S. went to Kuwait’s rescue.

On a more fundamental level, Iraq’s sense of alienation from international
society—the product of a particular and in many ways debatable interpretation of
its own history—made matters worse. Iraq (which was far from alone in this) had
not incorporated into its martial ethos or military training the whole range of laws
of war provisions to which it was bound by treaty. Further, Saddam Hussein may
well have learned a terrible lesson from the Iran-Iraq war of 1980-88. From the
international community’s failure to react to the original attack on Iran in 1980,
and from its failure to do anything much about Irag’s use of gas, he doubtless
concluded that he could ignore international law and institutions with impunity.
In addition, the occupation of Kuwait and the subsequent war took place against
the background of the Israeli occupation of the West Bank, Gaza, and the Golan
Heights—an occupation which was 23 years old in the summer of 1990. Rightly
or wrongly, many Arabs saw the Israeli occupation as proof of the inefficacy or
bias of international legal institutions. This may have contributed to Irag’s and
the PLO’s reckless disregard of international legal restraints in the crisis over
Kuwait.

E. Did the Coalition Do Enough to Prevent Environmental Destruction?

A key question raised by the environmental destruction in this war (as also by
the Iraqi use of hostages and treatment of prisoners of war) is how to secure
understanding and implementation of existing law. In particular, how is the
international community to respond before, during and after a war, when one
belligerent apparently rejects basic provisions of the laws of war and/or appears
unconcerned about environmental issues?

The Coalition powers did take laws of war issues, and environmental
considerations, into account in many aspects of their actions. However, many
problems remained. Attacks on such military targets as electric generating stations
in Iraq had serious effects on water and sewage systems, leading to disease and loss
of life. In addition, significant possibilities of emphasizing the laws of war as a
means of inducing restraint between the belligerents may have been missed,
especially in the field of environmental destruction.

At the start of Operation Desert Storm in January, should there have been a
public statement from the Coalition about what international agreements,
provisions and principles relating to the laws of war were beyond question in force?
While there would have been hazards in such a course, Iraq did need reminding
of its obligations; and different participants in the Coalition were in some cases
bound by different treaties, so there were possibilities of inter-allied confusion.

In particular, it is remarkable that the Coalition powers apparently did not take
further the warning against destruction of Kuwait’s oilfields and installations that
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had been contained in President Bush’s letter to Saddam Hussein—the letter
rejected at Geneva on 9 January 1991. It may be that on this, as on other matters
relating to the 1991 Gulf War, much important activity was not in the public
domain and will only emerge slowly and belatedly. The Pentagon’s Interim Report
said:

Means to deter or restrict Saddam’s capability to inflict environmental damage were
limited. Assessments weighed whether aerial bombardment by the Coalition of key
Kuwaiti facilities prior to Iraqi sabotage might cause more damage than it Agrevented
or provoke the Iragis to embark on an even more widespread campaign.1

This leaves it unclear how much consideration, if any, was given to the possibility
of a serious effort—by major statements, by broadcast, and by leaflet—to spell out in
advance to Iraqi officers at all levels the criminality of setting fire to oil wells out of
vengeance, the personal responsibility they would bear if they participated in such
acts, and the possibility of a tough response by the Coalition if Iraq persisted in such
destruction. Ofthe millions ofleaflets dropped by the Coalition powers on Iraqi forces,
none discouraged environmental destruction.

There must be scepticism as to whether a clearer enunciation of the law, coupled
with statements on the consequences of violating it, would have stopped Saddam
Hussein or those under him in their environmentally destructive tracks. After all,
the rules on the treatment of inhabitants of occupied Kuwait, and on treatment of
prisoners of war, were perfectly clear, but this did not stop Iraq from cruelly
mistreating such people and ignoring some of the most basic provisions of the
1949 Geneva Conventions. There can be no certainty that a stronger effort to
impress on the Iragi Government or Iraqi officers the illegality of environmental
destruction would have worked; but it might have been worth trying.

The problem of inducing Iraqi restraint in the matter of environmental damage
was in some ways similar to the problem of preventing Iraqi use of gas and chemical
warfare. Both issues involved international legal standards. Both also raised the
questions of how to actively deter criminal Iraqi action; and of how to ensure that
Iraqi commanders at all levels were fully aware of their personal responsibility,
and liability, for any violations.

The Coalition powers did make a serious and successful effort to dissuade Iraq
from resorting to gas and chemical weapons. On the basis of the succinct
prohibition of gas and chemical warfare in the 1925 Geneva Gas Protocol, they
confirmed the illegality of resorting to such means, and adopted a strong deterrent
posture, repeatedly threatening severe retaliation if such weapons were used. They
took a similar line regarding nuclear and biological weapons, with special
emphasis on destruction of Irag’s capacity. 47 10 respect of the environment, their
efforts do not appear to have been so consistent or successful. During this crisis,
at least until the point where Saddam Hussein’s environmental threats began to
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be carried out on a large scale, there were few authoritative statements on the
illegality of acts of wanton destruction causing massive environmental damage.

There are several possible explanations for what appears to have been a failure
of the Coalition governments to make serious efforts to dissuade Iraq from wanton
environmental destruction. In some countries, including the U.S. and U.K,, it is
possible that there may have been some residual elements of doubt as to whether
such destruction was unambiguously against the written laws of war as they were
in force in the Gulf, especially bearing in mind that none of the three laws of war
treaties mentioning the environment by name was technically in force in this war.
At all events, there was no short and undisputed text to be cited. It probably did
not help that the Coalition leader, the U.S., had in the preceding years expressed
criticisms of Additional Protocol I in general, and also, occasionally, of its
environmental rules in particular.

The second, and more likely, explanation has to do with the urgency of other
claims on the attention of the Coalition governments and armed forces, especially
those of the U.S. They had more immediate worries: the ever-present possibility
of gas, biological or even nuclear weapons being used against Coalition troops; the
nightly Scud missile attacks on Isracl and Saudi Arabia—in the former case posing
the risk of the war getting out of hand; mistreatment of their prisoners in Iraqi
hands; and the threat of terrorist attacks beyond the region. It is not surprising,
even if it is regrettable, that environmental hazards, whose effects would be slower
to develop, and which did not pose a threat to the Coalition’s prosecution of the
war, did not feature so prominently in governmental decision-making on the
Coalition side. Allied governments might have been especially reluctant to get into
a confused and dangerous process of threats and reprisals in respect of
environmental damage, wanting perhaps to reserve their retaliatory threats as
counters to more immediately worrying Iraqi actions. This raises the disturbing
possibility that in war it is always likely to be so: there will always be more pressing
issues than long-term protection of the environment. Often in life the important
yields to the urgent.

A third possible level of explanation is that of the military mind-set. Military
staffs may simply have lacked the training and mental framework to consider
environmental damage as a major issue to be addressed in the planning and
conduct of war. Overall, the performance of the Coalition side in the 1991 Gulf
War and other recent wars suggests that any such military mind-set is slowly
changing in favor of a greater awareness of the salience of environmental issues.

Further, it so happened in this war that issues which were environmental,
idealistic and green (avoid fouling up the air and the waters) were also materialist
and capitalist (avoid destruction of the oilfields and installations); the Coalition
governments, anxious to demonstrate to their domestic and international critics
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that this was not just a war for oil, may have been inhibited about placing heavy
emphasis on the protection of the oilfields and installations.

F. Did Environmentalists Weaken Their Own Case?

Environmental organizations and individuals played a prominent part in
debates before, during, and after the war. They did much to focus attention of the
adverse environmental effects of the war, and to stimulate clean-up and preventive
measures of various kinds. However, some of the approaches taken by some
environmentalists may have weakened their own case, and illustrated certain
hazards of single-issue campaigning.

First, in the weeks and months before the outbreak of war in January 1991,
environmental hazards had been raised as a reason for not resorting to war at all,
rather than as a reason for trying to get some restraint in the conduct of the war.
Some environmentalists appeared reluctant to concede the possibility that
ecological factors might have to be balanced against other powerful considerations,
such as prevention of aggression, or maintenance of the credibility of international
institutions. Almost all of those expressing concern about environmental hazards,
being reluctant to contemplate war at all, had failed to make specific proposals of
a kind which might have helped to limit any war which did occur.

Second, the tendency of some environmentalists in the weeks before the
outbreak of the 1991 Gulf War to forecast utter environmental catastrophe on a
global scale may have reduced their credibility and effectiveness. Prophecies of
doom should be used sparingly if they are to have any credibility. In any event,
although the oil spills and destruction of oil wells were at least of the magnitude
forecast, the actual damage was local, mainly in Kuwait but also in Irag and in
other States which border on the Gulf. The Iraqi actions in respect of oil were
criminal more because they were a stupid waste of good resources and caused
extensive local damage than because they threatened the planet with catastrophic
climate change. Further, a main environmental threat, the indiscriminate laying
of mines, was also limited in scope rather than apocalyptic.

Third, to the extent that environmentalists and others put emphasis on
Additional Protocol I, they may have had the effect of underplaying the
significance of those earlier rules, from 1907 and 1949, which were a sounder basis
for asserting the illegality of the Iraqi actions. It was unfortunate that Iraqi threats
to set fire to oilwells and release oil on land and at sea were discussed in terms of
a threat to the environment, rather than in the legally safer terms of wanton
destruction.

G. Failure on Laws of War Issues at the United Nations
The U. N. did little, either before and during the war, to spell out in a clear and
comprehensive way the laws of war rules which applied to the Iragi occupation of
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Kuwait, and which would apply to any war between the Coalition and Iraq. This
was true of the Security Council, of the Secretariat, and also of the General
Assembly, whose work on laws of war matters during this particular crisis (in
marked contrast to some other conflicts) was practically non-existent.

There was no formal obligation on any part of the U.N. system, or indeed on
the Coalition, to spell out publicly how laws of war would apply in this occupation
and conflict. The difficulties of doing so in any detail are obvious. Others,
including the ICRC, could and did perform this task. Yet there is bound to be an
argument that this omission on the part of the U.N. was serious, especially so far
as environmental issues were concerned. Iraq had already made environmental
threats by September 1990: an authoritative clarification of the existing law (or at
least its broad principles) by an international body representing governments
would have done no harm and might even have been helpful.

H. Additional Protocol I After the 1991 Gulf War
The experience of the 1991 Gulf War raised questions about the desirability and

adequacy of the provisions of Additional Protocol I, and about whether it should
be ratified by those States which have hitherto held back. These questions are
numerous and complex; only a few relating to the environment are mentioned
here.

Of the three laws of war agreements concluded in 1977-81 which mention the
environment, Additional Protocol I is the most important overall, and the most
relevant to the facts of this war. However, Articles 35 and 55, with their specific
provisions on the environment, would have been of limited relevance even if the
treaty had been in full force. It is unnecessary to seek authority from these articles
to assert the illegality of the particular oil-related crimes committed by Iraq in
occupied Kuwait. The Iraqi actions were wanton destruction rather than a method
of warfare; and they failed tests of military necessity and proportionality.

Does Additional Protocol I, in Articles 35 and 55, establish too high a threshold
for environmental damage? As noted earlier, the Pentagon’s Final Report went so
far as to question whether the huge environmental damage inflicted by Iraq
actually constituted those “methods or means of warfare which are intended, or
may be expected, to cause widespread, long-term and severe damage to the natural
environment” which are prohibited in the Protocol. Certainly the requirement
that environmental damage must be “long-term,” if this continues to be measured
in decades, will limit the utility of the Protocol’s environmental provisions.
Indeed, in many situations other provisions of the Protocol, including those
protecting civilian objects, probably have more relevance to environmental
protection. It is not surprising that in these circumstances there have been
suggestions that the terms “widespread, long-term and severe” in the Protocol
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“belong to earlier concepts of environmental protection” and need to be
re-interpreted or revised.[ 8

If Additional Protocol I had been in force, would the general Coalition war
effort have been hampered? A considered U.S. or U.K. military evaluation of this
question would be bound to expose a wide range of problems. The war did
undoubtedly throw into relief certain weaknesses in the Protocol. For example,
the prohibitions on reprisals in Articles 51-56 are very sweeping, and raise the
question whether powers should rule out in advance almost all right of reprisal
when they are fighting an adversary with so little regard for legality as Saddam
Hussein. However, as far as environmental issues are concerned, the prohibitions
on reprisals may not be a problem, as it is hard to know what reprisals are
appropriate in respect of environmental damage. The provisions of Article 54, on
protection of objects indispensable to the survival of the civilian population, could
have been cited in criticism of some Coalition bombing actions in Iraq: no bad
thing, some would say, if it clarifies restraints on belligerents, and assists an
informed debate about the principles of targeting. As regards Article 56, on
protection of works and installations containing dangerous forces, the position is
perhaps simpler: despite a few interpretations to the contrary, and for the reasons
cited earlier, this article does not place a prohibition on attacks on the kinds of
nuclear installations actually hit by the United States in the course of the war.
Overall, the events of the war suggested the relevance and utility of many of the
general principles and detailed provisions of Additional Protocol I.

In the event that some States, including possibly the U.S., remain unwilling to
ratify the Protocol, there will be a need to fill the gap by giving what has long been
promised, “some alternative clear indication of which rules they consider binding
orotherwise propose to observe.”!# Despite the impressive work done in the crisis
to bring the laws of war to bear on the actions of the U.S. and Coalition forces, the
war did highlight the gap in U.S. policy towards the laws of war which was already
evident. If the gap cannot be filled by ratification, then the “alternative clear
indication” which is needed will have, among other things, to address matters
relating to the environment. Revised military manuals, harmonized as far as
possible with those of other countries, are a promising way of filling such a gap.

F. Proposals for New Convention on War and the Environment

The events of the 1991 Gulf War drew attention to the apparent absence of a
simple, formally binding, set of rules about the impact of war on the environment.
Initsimmediate aftermath there were, therefore, many serious arguments for some
new attempt at codification. Yet there was always a question whether a new treaty
was desirable and possible. The existing laws of war do say a lot, indirectly and
directly, that bears on damage to the environment; clear and authoritative
exposition of this was needed just as much as new legislation.
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Negotiation for a new agreement on the environment was increasingly seen as
hazardous. Such an attempt could run into fundamentally intractable problems
(of which there have already been foretastes in other negotiations) about defining
the natural environment; about defining damage to it; about working out exactly
which environmentally damaging acts are forbidden; about distinguishing
between intentional, collateral, and completely unexpected damage to the
environment; about whether certain kinds of destruction, including even scorched
earth, might be permissible in certain circumstances, including perhaps to a
defending State within its own national territory; about establishing exactly what
military-related activities could be permitted in any specially protected
environmentally important areas; and about the applicability of existing
international norms in non-international armed conflicts. The question of nuclear
weapons would inevitably be raised, and it would probably be as hard as ever to
bring such weapons within the framework of the laws of war. Other questions
would be hardly less awkward. The powers which took part in the Coalition in the
1991 Gulf War, for example, were not about to assert that absolutely all destruction
of oil targets was impermissible. They may also have feared that other sensitive
issues would be raised in such negotiations.15 0

Reliance on the admittedly sparse rules and broad statements of principle
already enshrined in many existing accords from 1907 to 1977 may indeed be more
productive than aiming for a major new convention. Detailed rules have many
advantages, but also weaknesses. They are vulnerable to the passage of time.
Indeed, an examination of existing law and practice suggests that, so far as the
environment is concerned, there is always a need for interpretation of rules and
principles in the light of circumstances and new technical developments. In
particular, there is often a need to balance environmental considerations against
such factors as the importance of particular military objectives, and the need to
save soldiers’ lives.

K. Other Courses of Action

In any event, the ICRC, the majority of international lawyers who looked at the
matter, and most governments, clearly favored the course that was adopted: not
negotiating a new convention, but rather securing authoritative reports, General
Assembly resolutions, draft military manuals and so on, drawing together existing
principles and provisions in a simple and intelligible way.

This process has already yielded substantial results, including the ICRC/U.N.
report of July 1993, and the General Assembly Resolutions in 1992-94,151 However,
some legal and practical questions have scarcely begun to be addressed. First, to
what extent are peacetime environmental agreements formally applicable, or at
least in practice applied, during armed conflicts and military operations? Second,
can wartime environmental clean-up efforts (which may involve a wide variety of
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highly specialized personnel drawn from different professions) be granted
protection comparable, say, to that accorded in the 1949 Geneva Conventions to
humanitarian relief efforts? Other issues, too, need further attention, including
the lethal legacy of land-mines left by recent wars, and the use and disposal of
environmentally harmful substances in weapons.

Overall, the difficulties which arose in the Gulf conflict, especially in matters
relating to the environment, suggest that the main problem lies in ensuring that
thelaw which exists isadequately understood, widely ratified, sensibly interpreted,
and effectively implemented. The law’s purposes, principles and content need to
be properly incorporated into the teaching of international law and relations; into
military manuals and training; and into the minds and practices of political
leaders, diplomats and international civil servants.

Any wars in future decades and centuries are likely to be in areas where there
are high chances of the environment being affected. This is mainly because
economic development results in the availability of substances (oil, chemicals, and
nuclear materials being the most obvious examples) which can very easily be let
loose, whether by accident or by design, on the all-too-vulnerable land, air, and
water on which we depend; because some parts of the natural environment are
becoming more constricted and fragile due to peacetime trends; because much of
the environment in which we live (especially water supplies) depend on the smooth
running of an infrastructure easily disrupted by war; and also because some
weapons (nuclear weapons being only the most extreme case) may themselves have
terrible effects on the environment. For all these reasons, the environmental effects
of war, dramatized by the 1991 Gulf War, are likely to remain a serious problem.
Even if it can never be completely solved, the problem needs to be tackled, not
least within a laws of war framework, and more consistently than it was in the Gulf
conflict of 1990-91.
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